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AWARD 
 
INTRODUCTION 
 
1. On Thursday, October 10, 2019, the Grievor was notified for the first time that she 
was scheduled to be on stand-by for the upcoming holiday weekend (Saturday, 
October 12, Sunday, October 13 and Monday, October 14).  The Grievor’s next 
scheduled shift was Friday, October 11, 2019.   At issue in her grievance is whether she 
is entitled to one and one-half times her regular wages on Friday, October 11, 2019 
because she received less than forty-eight (48) hours’ notice of the change to her work 
schedule.  
 
2. As the case is principally one of collective agreement interpretation, the parties 
proceeded by way of a Statement of Agreed Facts, presenting oral argument as to the 
correct interpretation of the provisions at issue.  The Agreed Statement provides as 
follows: 
 

1. Windsor Regional Hospital (the “Hospital”) and the Ontario Public Service 
Employees Union, Local 101 (the “Union”) are parties to a collective 
agreement with an expiration date of March 31, 2019 (the “Collective 
Agreement”). 

 
2. The Union filed the Grievance on behalf of Dorothy Jo-Ann O’Neil (the 

“Grievor”) due to a scheduling change made in October of 2019. 
 
3. The Hospital posted a schedule for the time period from October 5 to 18, 2019 

in accordance with Article 15.04(a) of the Collective Agreement. On this 
schedule, the Grievor was scheduled to work on Friday, October 11, 2019.  

 
4. On Thursday, October 10, 2019, the Grievor had not yet been scheduled for 

an on-call (referred to as standby in Article 22.03(a) of the Collective 
Agreement) weekend.  

 
5. As a result, the Hospital advised the Grievor for the first time at approximately 

3:00 p.m. on Thursday, October 10, 2019 that she would be required to be 
on-call for the upcoming holiday weekend, namely October 12 through to and 
including October 14, 2019. 

 
6. The Hospital posted an updated schedule to reflect the change to the on-call 

weekend assignment. 
 
7. In response to the Hospital placing the Grievor on-call, the Grievor requested 

that she be paid at time and one-half for her scheduled work hours on Friday, 
October 11, 2019, stating that the addition of her on-call shifts fell within the 
scope of Article 15.04(b) of the Collective Agreement. 

 
8. Specifically, the Grievor alleged that because she was provided with less than 

48 hours’ notice of her need to be on-call, this was a change to the schedule 
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that triggered payment at one and a half times for her Friday, October 11, 2019 
shift. 

 
9. The Grievor was not called in to work on any of the dates on which she was 

on call. 
 
10. Employees scheduled as on-call are required to carry a Hospital-issued cell 

phone which must be turned on between 8:00 a.m. and 4:00 p.m. on the dates 
for which they have been scheduled on-call. 

 
11. Employees scheduled as on-call must be fit for duty and must be able to arrive 

at the workplace within one (1) hour of being called in. For example, on-call 
employees may not consume alcohol during the hours which they may be 
called in. 

 
3. The provisions of the collective agreement that will be referred to in this decision 
are as follows: 
 

15.02(a) The following applies to FULL-TIME employees only 
 
There shall be four (4) days scheduled off within the above mentioned two-week 
pay period. The Hospital will endeavor to provide at least two (2) weekends off in 
four (4). If an employee is required to work and scheduled to work a third (3rd) 
consecutive weekend, the employee will be paid at the overtime rate for all hours 
worked on a third (3rd) consecutive weekend and any subsequent weekend until 
a weekend is scheduled off, save and except where: 
 

(i) such weekend has been worked by an employee to satisfy specific days 
off requested by such employee, or 
 

(ii) such employee has requested weekend work, or 
 

(iii) such weekend is worked as a result of an exchange of shifts with 
another employee, or [sic] 

 
15.03(a) The following applies to PART-TIME employees only 
 
There shall be four (4) days scheduled off within the above mentioned pay period 
and the Hospital will schedule at least one (1) weekend off in three (3). If an 
employee is required to work and schedules [sic] a third (3rd) consecutive 
weekend the employee will be paid at the overtime rate for all hours worked on a 
third (3rd) consecutive weekend and any subsequent weekend until a weekend is 
scheduled off, save and except where: 
 

i) such weekend has been worked by an employee to satisfy specific 
days off requested by such employee, or 
 

ii) such employee has requested weekend work, or 
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iii) such weekend is worked as a result of an exchange of shifts with 
another employee. 

 
15.04 Posting of Schedule for all Employees  
 
(a) A four (4) week schedule shall be posted two (2) weeks in advance of the 
commencement of the work schedule and the hours of each shift shall be 
scheduled on a consecutive basis to avoid split shifts. 
 
(b) The Employer will make all efforts to ensure that a correct schedule is posted 
as per the Collective Agreement. Where the schedule needs to be changed due to 
unforeseen circumstances and other than by mutual agreement and less than 
forty-eight (48) hours' notice is given to the employee, time and one half (1 ½) of 
the employees [sic] regular straight time hourly rate will be paid for all hours worked 
on the first shift of the revised schedule. Prior to any schedule change after posting, 
the manager must notify the affected employee(s) directly of the change. If the 
schedule change has not been communicated to the employee(s) directly affected, 
no disciplinary action will be taken against the employee(s). 
 
22. 03 (a) Stand-By Pay 
 
Effective on the date of this Award, an employee required to standby or remain 
available for call-back duty or telephone consultation on other than regular 
scheduled hours shall be paid at the rate of three dollars and thirty cents ($3.30) 
per hour of standby time. Where such standby falls on any of the designated 
holidays listed in the collective agreement, the employee shall be paid at the rate 
of four dollars and ninety cents ($4.90) per hour of standby time. Hours worked for 
call-back or telephone consultation shall be deducted from hours for which the 
employee receives standby pay. However, an employee shall be entitled to a 
minimum of five dollars ($5.00) for each eight (8) hour period on standby even if 
called back to work. 
 
For purposes of Article 15.02 and 15.03, a weekend on which an employee is 
required to standby or remain available for call-back duty or telephone consultation 
is not a weekend "off”, a weekend on which an employee is scheduled to standby 
or remain available for call-back duty or telephone consultation is not a weekend 
"scheduled off”, and a weekend on which an employee is required or scheduled to 
standby or remain available for call-back duty or telephone consultation but is 
neither called back nor consulted by telephone is not a weekend "worked". 

 
ARGUMENT 
 
The Union’s submissions 
 
4. The Union submits that on both “plain meaning” and “contextual” interpretations of 
Article 15.04(b), the Grievor is entitled to the “time and one-half” premium for her shift on 
October 11, 2019.  The Union maintains that Article 15.04(b) is intended to compensate 
employees for last minute changes to the schedule that detrimentally affect their time off 
work.  That was the circumstance of the Grievor, it says, when the Hospital unilaterally 
changed her schedule – with less than forty-eight hours’ notice – on October 10, 2019. 
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5. According to the Union, Article 15.04(b) requires the Hospital to pay employees 
the premium in all circumstances in which their schedule is unilaterally changed with less 
than forty-eight hours’ notice, including situations where their schedule is changed to 
require them to be on stand-by.  It points out that Article 15.04(b) does not expressly 
exclude schedule changes that impose stand-by shifts.  The Union contends that if the 
parties had intended to exclude such schedule changes from the benefit provided by 
Article 15.04(b), they could have done so with express language.   
 
6. The Union asserts, further, that Article 15.04(b) must be read in the context of 
Article 15.04 as a whole, bearing in mind the “intent and spirit” of the provisions contained 
therein.  According to the Union, Article 15.04 recognizes the importance of providing 
advance notice to employees to enable them to organize their personal lives.  It points 
out that Article 15.04(a) requires the Hospital to post employees’ four-week schedule two 
weeks in advance of the start of the schedule.  Article 15.04(b), it says, is intended to 
compensate employees for the disruption to their personal lives when they are provided 
with less than forty-eight hours’ notice of a schedule change.  The Union points out that 
an employee on stand-by must carry a Hospital-issued cell phone with them during the 
stand-by period, must refrain from consuming alcohol, and must be available to report to 
work within one hour of receiving a call from the Hospital.  Depending on their family 
responsibilities, an employee on stand-by may have to have contingency plans in place 
for child and/or elder care.  Accordingly, the Union says, a schedule change that requires 
an employee to be on stand-by is potentially disruptive to the employee’s personal life. 
 
7. The Union insists that an employee scheduled to be on stand-by is nonetheless 
“scheduled” to work, and that changing an employee’s schedule to require them to be on 
stand-by constitutes a “schedule change” for the purposes of Article 15.04(b).  The Union 
refers the Board to Transcontinental Vancouver v. Communications, Energy and 
Paperworkers Union, Local 525G, 2013 CanLII 48754 (BC LA) (at para. 3) for the 
proposition that a work schedule is a legal order to come to work, which if disobeyed may 
expose an employee to disciplinary action.  
 
8. The Union asserts that an interpretation of a collective agreement provision should 
be based on the language of the provision and not on the implications of that interpretation 
(citing U.S.W.A., Local 6304 v. Electric Reduction Co. of Canada Ltd., 1972 CarswellNat 
564, at para. 34).  It contends that as Article 15.04(b) contains no qualifying language, it 
applies to all circumstances in which an employee’s schedule is unilaterally changed on 
short notice.  The Union insists that any other interpretation of the provision would too 
narrowly construe the intention of the parties.  
 
The Hospital’s submissions 
 
9. The Hospital agrees that the language is of Article 15.04(b) is not ambiguous and 
ought to be given its plain and ordinary meaning.  However, it asserts that in order to 
interpret Article 15.04(b) correctly and in a manner consistent with the rest of the 
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Collective Agreement, one must consider the agreement as a whole, and Article 22.03 in 
particular.  
 
10. The Hospital points out that Article 15.04(b) is part of the “hours of work” provisions 
of the Collective Agreement.  These provisions, it observes, do not address stand-by 
shifts.   The provisions of the agreement that address stand-by duty, the Hospital submits, 
are found exclusively in Article 22.03.  It points out that Articles 15.02 and 15.03 are 
directly referred to in the second paragraph of Article 22.03, which prescribes the manner 
in which weekends on stand-by or on call-back duty are to be considered for the purpose 
of determining if/when an employee has worked consecutive weekends.  The Hospital 
asserts that if the stand-by provisions were meant to trigger an entitlement under article 
15.04, there would have been explicit language (in Article 22.03) addressing the matter.  
The Hospital maintains that the parties turned their minds to the interaction between 
Articles 15.02 and 15.03, and Article 22.03, but did not address an interaction between 
Article 15.04 and Article 22.03.  That the parties did not do so, the Hospital says, means 
that they did not intend the scheduling of stand-by or call-back duty to trigger the benefit 
accorded by Article 15.04(b). 
 
The Union’s Reply 
 
11. In reply, the union submits that the purpose of paragraph 2 of Article 22.03 is to 
facilitate the determination of when the “penalty” under Articles 15.02 and 15.03 is 
payable to employees who are scheduled or required to be on stand-by or call-in duty on 
weekends.  The Union insists that the fact that Article 15.04 is not referred to in Article 
22.03 does not mean that schedule changes that involve stand-by assignments are 
excluded from the operation of Article 15.04(b).  Its absence, the Union contends, does 
not indicate an intention to narrow or limit the operation of Article 15.04(b). 
 
ANALYSIS 
 
12. Having regard to the submissions of the parties, the provisions of the Collective 
Agreement, the Agreed Statement of Facts, and the authorities cited, I find that the 
grievance must be allowed.  Interpreted on the basis of the plain and ordinary meaning 
of the words used, and in the context of Article 15 and the Collective Agreement as a 
whole, Article 15.04(b) requires payment of the premium to employees assigned stand-by 
shifts on less than forty-eight hours’ notice. 
 
13. When called upon to interpret a collective agreement, the objective of the arbitrator 
is to determine the intention of the parties from words of the agreement they have 
reached.  In undertaking their interpretive task, arbitrators typically apply the following 
principles: 
 

- the language used by the parties should be given its plain and ordinary 
meaning unless this would result in an absurdity or conflict with the collective 
agreement as a whole, or unless the context of the provision indicates that the 
words were used in some other sense; and, 
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- where there is no ambiguity in the meaning of the words, they should be given 
effect even if the result appears unfair or oppressive.   
 

14. Article 15 of the Collective Agreement represents the parties’ agreement regarding 
“Hours of Work”.  It addresses, among other matters, the standard work week, the 
distribution and assignment of shifts, and overtime.  Article 15.02 sets out rules for the 
scheduling of full-time employees, while Article 15.03 sets out rules for the scheduling of 
part-time employees. The rules concern such matters as the scheduling of days off (in 
each two-week pay period) and the scheduling of weekend work.  Article 15.04 sets out 
rules “for all employees” with respect to the posting of schedules.  As well as setting out 
rules for the duration of the schedule (four weeks) and the time at which schedules are to 
be posted (two weeks prior to the start of the schedule), Article 15.04 prescribes penalties 
in instances where the Hospital unilaterally changes an employee’s schedule on short 
notice, or fails to provide an employee with twelve hours off between shifts.  
 
15. Article 15.04(b) provides for a premium to be paid to employees who receive less 
than forty-eight hours’ notice of a change to their work schedule.  In such circumstances, 
employees are to be paid “time and one-half” their regular hourly rate “for all hours worked 
on the first shift of the revised schedule”.  I accept (as the Union has argued) that the 
provision is intended to compensate employees for the disruption to their time off work, 
and the consequential re-arrangement of personal and/or family responsibilities caused 
by short notice of a change to their previously-posted work schedule. 
 
16. There are two preconditions for an employee to receive the pay premium 
prescribed by Article 15.04(b).  First, there must be a change to the employee’s posted 
work schedule and, second, the employee must receive less than forty-eight hours’ notice 
of the change.  In the instant case, the Grievor’s schedule was changed (on Thursday, 
October 10, 2019), and she received less than forty-eight hours’ notice of this change.  
The schedule change required her to be on stand-by from Saturday, October 12 to 
Monday, October 14, 2019.  Article 15.04(b) contains no language as to the duration or 
type of shift the employee is assigned in the “revised” schedule.  Accordingly, the 
schedule change to which the Grievor was subject meets the preconditions for payment 
of the premium set out in Article 15.04(b).  On the plain wording of Article 15.04(b), the 
Grievor was entitled to be paid one and one-half times her regular rate of pay on the first 
shift of the revised schedule (Friday, October 11, 2019).  
 
17. I agree that in construing a provision of a collective agreement it is necessary to 
consider the provision within the context of the entire agreement to ensure consistency 
with the document as a whole.  In the instant case, the Hospital has directed me 
specifically to Article 22.03 of the Collective Agreement, which deals with “stand-by pay”.  
The Hospital asserts that Article 15.04(b) must be interpreted in a manner consistent with 
that provision. 
 
18. The first paragraph of Article 22.03 sets out the rates of pay and the calculation of 
hours for employees “required to standby or remain available for call-back duty or 
telephone consultation on other than regularly scheduled hours”.  The second paragraph 
of Article 22.03 prescribes how weekends on which employees are “required” or 
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“scheduled” to stand by or remain available for call-back duty or telephone consultation 
are to be considered for the purposes of “overtime rate” entitlements under Articles 15.02 
and 15.03.  Neither paragraph refers to Article 15.04.  However, I do not agree with the 
Hospital that by failing to make specific reference to Article 15.04 in Article 22.03, the 
parties intended to exclude employees assigned stand-by shifts from entitlements 
prescribed in Article 15.04.  My reasons are as follows. 
 
19. Unlike the first paragraph of Article 22.03, the second paragraph is not concerned 
with “stand-by pay”.  It is concerned with “weekend off” determinations for the purposes 
of “overtime rate” entitlements prescribed by Articles 15.02 and 15.03.  Without any 
change to its wording, the same paragraph could just as easily have been set out within 
Article 15, where it would have had no effect on the operation of Article 15.04(b).  Thus, 
the fact that it is set out at Article 22.03 – therefore requiring the phrase “for the purposes 
of Article 15.02 and 15.03” – is of no real significance as concerns the interpretation of 
other provisions in Article 15.  In other words, the absence of a reference to Article 15.04 
in Article 22.03 cannot be interpreted as an intention to exclude stand-by assignments 
from the operation of Article 15.04(b).  Ultimately then, nothing in (or absent from) Article 
22.03 has the effect of modifying the operation of Article 15.04(b).  The latter applies to 
schedule changes imposing stand-by shifts in the same manner that it applies to schedule 
changes imposing regular “work” shifts.  The principle set out in the final sentence of the 
following passage from Electric Reduction Co. of Canada Ltd, supra, supports that 
interpretation: 
 

30. There is no basis for giving to arts. 14.04 and 14.05 the limited meaning 
proposed by the company, merely because the general application of those articles 
might be qualified by other articles. Where any qualification arises by the terms of 
a specific article its effect can be allowed. Where a qualification is not expressed 
the general application of the articles can be permitted [emphasis added]. 

 
20. As an interpretation based on the plain and ordinary meaning of the language used 
in Article 15.04(b) would not result in an absurdity or conflict with other provisions of the 
Collective Agreement, there is no basis for departing from such an interpretation.  
Accordingly, employees scheduled stand-by shifts with less than forty-eight hours’ notice 
are entitled to the pay premium mandated by Article 15.04(b) of the agreement. 
 
21. The grievance is therefore allowed.  The Hospital is directed to pay the Grievor 
any wages still owing to her for her shift on Friday, October 11, 2019, based upon the rate 
of one and one-half times her regular wages as of that date.  
 
Dated, this 27 April, 2021 in the City of Toronto.  
 

“Kelly Waddingham” 
      

Kelly Waddingham 


