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ONTARIO LABOUR RELATIONS BOARD 
 

 

OLRB Case No:  2209-18-R 
 
United Food and Commercial Workers International Union, Local 175, 
Applicant v WORLDPAC Canada, Inc., Responding Party 
 
 
OLRB Case No:  2261-18-U 
 
United Food and Commercial Workers International Union, Local 175, 
Applicant v WORLDPAC Canada Inc., Responding Party 
 
 
BEFORE:  Kelly Waddingham, Vice-Chair  
 
 

APPEARANCES: Brittany Ross-Fichtner, Tim Hum and Adam 
Veenendaal appearing for the applicant; Bonny Mak, Marc Rodrigue, 
Meredith Brown and Patrick Richards appearing for the responding party 

 
DECISION OF THE BOARD:   January 24, 2020 
 
 
1. This case concerns an application for certification (Board File 
No. 2209-18-R) and an unfair labour practice (“ULP”) complaint (Board 
File No. 2261-18-U) filed by United Food and Commercial Workers 
International Union, Local 175 (the “Union” or the “UFCW”). The 
responding party on both the certification application and the ULP 
complaint is WORLDPAC Canada, Inc. (“WORLDPAC” or the “Employer”). 
The certification application was filed on October 15, 2018. The ULP 
complaint was filed on October 19, 2018. 
 
2. The instant decision is the second pertaining to a request by the 
Union for an order requiring WORLDPAC to produce a report written by 
Mr. Patrick Richards, a third party consultant. The report arose out of 
focus group sessions Mr. Richards conducted with WORLDPAC 
employees and managers on October 17 and 18, 2018 (thus, after the 
certification application was filed) at its facility in Mississauga. The 
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report was apparently provided to Ms. Mak (solicitor with the firm 
Fasken Martineau DuMoulin LLP, WORLDPAC’s counsel of record in these 
proceedings) and to Mr. George Vassos, a solicitor with the firm Littler 
LLP, who was also retained by WORLDPAC (following the filing of the 
application) “to provide legal advice with respect to the litigation” and 
to “assist [WORLDPAC] in avoiding committing unfair labour practices”. 
WORLDPAC took the position that the report was subject to solicitor-
client privilege, and refused to produce it to the Union. 
 
3. By a decision dated January 15, 2020, I directed WORLDPAC to 
provide the Board with a full and unredacted copy of Mr. Richards’ 
report, so that the Board could determine whether or not it meets the 
requirements for solicitor-client privilege (set out in the decision). 
WORLDPAC provided a full copy of the report to the Board on January 
17, 2019. As noted in the previous decision, WORLDPAC submitted that 
the Board should appoint an additional Vice-Chair to review the report 
and make this determination (relying upon the Board’s decision in Unite 
Here v. Novotel Canada Inc., 2010 CanLII 11169 (ON LRB)). It was/is 
the Board’s view that such a measure is not compelled by the reasoning 
in Novotel, and is not required in the circumstances of this case. 
Accordingly, I will proceed to determine whether or not Mr. Richards’ 
report is subject to solicitor-client privilege. 
 
Argument 
 
4. The parties’ arguments regarding the report (as made in written 
submissions in August/September 2019 and at a hearing held on 
November 28, 2019) are summarized more fulsomely in my previous 
decision. For the purposes of this decision, their positions can be distilled 
as follows. 
 
5. WORLDPAC contends that Mr. Richards’ report is subject to 
solicitor-client privilege on the basis that it was prepared for the purpose 
of interpreting information (the feedback obtained from employees in 
focus group sessions) in a manner that could be understood by counsel. 
It asserts that where a third party’s expertise is required to “interpret 
and/or inform information relevant to legal advice” solicitor-client 
privilege will apply. WORLDPAC’s position is principally based upon 
reasoning set out in the Ontario Court of Appeal’s decision in General 
Accident Assurance Company v. Chrusz, 1999 CanLII 7320 (ON CA). 
WORLDPAC also referred the Board to Susan Hosiery Ltd. v. Canada 
(Minister of National Revenue - M.N.R.), [1969] 2 Ex. C.R. 27 and Smith 
v. Jones, 1999 CanLII 674 (SCC), [1999] 1. S.C.R. 455 – cases in which 
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communications between a third party and a solicitor were held to be 
subject to solicitor-client privilege. 
 
6. The Union submits that communications between Mr. Richards 
and WORLDPAC counsel (including the report) are not covered by 
solicitor-client privilege: first, on the basis that such communications 
were for the purpose of defeating certification by illegal means and, 
second, on the basis that the communications themselves are not 
subject to privilege. With respect to the latter, the Union maintains that 
Mr. Richards’ communications with counsel are not subject to privilege, 
as they were not within the “usual and ordinary scope” of the 
relationship between WORLDPAC and its counsel, and they did not 
involve the seeking or giving of legal advice. 
 
Analysis 
 
7. The title page of the copy of Mr. Richards’ report that was 
provided to the Board reads: “DRAFT Focus Group Report, Executive 
Summary & All Comments for Outside Legal Counsel & Designated 
Senior Management”. The document is dated October 19, 2018. Each 
page of the document contains a header that states “Solicitor-Client 
Privileged”, and a footer that reads “DRAFT Report for Outside Legal 
Counsel & Designated Senior Management – October 19, 2018”. The 
title page also carries the following information: 
 

This document was prepared at the direction of Bonny Mak, 
Partner, Fasken Martineau DuMoulin LLP and WORLDPAC 
Canada, for the purpose of providing legal advice and 
direction to select members of Fasken Martineau DuMoulin 
LLP and WORLDPAC Canada and in anticipation of 
litigation. This document is therefore the subject of 
Solicitor-Client Privilege and is to be held strictly 
confidential for the exclusive use of Fasken Martineau 
DuMoulin LLP and WORLDPAC Canada. This document shall 
not be disclosed, distributed or reproduced in any manner 
whatsoever in whole or in part without the direct and 
express consent of authorized of Bonny Mak [sic] and 
WORLDPAC Canada personnel. If you have come into 
possession of this document without express and direct 
authority, please immediately contact Bonny Mak [contact 
information omitted]. Collect calls will be accepted. Thank 
you.  

 
8. Before receiving a copy of the report, the Board was unaware 
that it was prepared “at the direction of” Ms. Mak. It was the Board’s 
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understanding that the report was made at the request of WORLDPAC 
and subsequently provided to Mr. Vassos (and conceivably to Ms. Mak, 
although this was not made clear in the submissions and testimony to 
date). The Board’s understanding of the origin of the report is supported 
by the statement – contained in Mr. Richards’ introduction to the 
document – which reads: “WORLDPAC requested Focus Group Meetings 
with Managers, Employees and Agency Personnel in Mississauga”. The 
report is a summary of the comments made by managers, employees 
and agency personnel in the course of those meetings, along with some 
mathematical analysis to indicate the frequency with which certain 
comments were made. Accordingly, the analysis that follows will be 
somewhat modified (from what it otherwise would have been) to 
account for Ms. Mak’s association with the report. 
 
9. The above proviso is insufficient to establish that Mr. Richards’ 
report is, in fact, subject to solicitor-client privilege. It is not enough for 
a party to merely preface a document with a statement such as the one 
above in order to render the document privileged. The document must 
meet the criteria for the existence of privilege (established by Canadian 
courts and applied by this Board) in order that it be found to be 
privileged. In cases where the claimed privilege is contested – and it is 
not clear from the nature of the document that it is subject to privilege 
– the decision-maker must examine the document in its entirety to 
determine whether or not it meets the requirements for the application 
of privilege (whether litigation privilege or solicitor-client privilege). 
 
10. In my previous decision, I determined that the Board need not 
find that Mr. Richards was a “channel of communication” between 
WORLDPAC and counsel (Mr. Vassos) in order for his communications 
with counsel to be subject to solicitor-client privilege. I also stated that 
the principles set out in Pritchard v. Ontario (Human Rights 
Commission), 2004 SCC 31 (CanLII), [2004] 1 S.C.R. 809 (previously 
applied by the Board in CS Wind Canada Inc., 2013 CanLII 15751 (ON 
LRB)) were sufficient to determine whether or not solicitor-client 
privilege applies to Mr. Richards’ communications with counsel. The key 
principles articulated by the Court in Pritchard are contained in the 
following passage: 
 

14.  Solicitor-client privilege describes the privilege that 
exists between a client and his or her lawyer. Clients must 
feel free and protected to be frank and candid with their 
lawyers with respect to their affairs so that the legal system 
as we have recognized it, may properly function: see Smith 
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v. Jones, 1999 CanLII 674 (SCC), [1999] 1 S.C.R. 455, at 
par. 46. 
 
15.  Dickson J. outlined the required criteria to establish 
solicitor-client privilege in Solosky v. The Queen, 1979 
CanLII 9 (SCC), [1980] 1 S.C.R. 821, at p. 837, as: “(i) a 
communication between the solicitor and client; (ii) which 
entails the seeking or giving of legal advice; and (iii) which 
is intended to be confidential by the parties”. Though at 
one time restricted to communications exchanged in the 
course of litigation, the privilege has been extended to 
cover any consultation for legal advice, whether litigious or 
not: see Solosky, at p. 834. 
 
16.  Generally, solicitor-client privilege will apply as long 
as the communication falls within the usual and ordinary 
scope of the professional relationship. The privilege once 
established is considerably broad and all-encompassing. In 
Descôteaux v. Mierzwinski, 1982 CanLII 22 (SCC), [1982] 
1 S.C.R. 860, the scope of the privilege was described, at 
p. 893, as attaching “to all communications made within 
the framework of the solicitor-client relationship, which 
arises as soon as the potential client takes the first steps, 
and consequently even before the formal retainer is 
established”. The scope of the privilege does not extend to 
communications: (1) where legal advice is not sought or 
offered; (2) where it is not intended to be confidential; or 
(3) that have the purpose of furthering unlawful conduct: 
see Solosky, supra, at p. 835. 

 
11. Applying the criteria set out in paragraph 15 of the passage, I 
determined that Mr. Richards’ report constitutes a “communication” 
between WORLDPAC and its counsel (Mr. Vassos). However, without 
reviewing the contents of the report, I was not in a position to determine 
the second question: whether or not Mr. Richards’ report “[entailed] the 
seeking or giving of legal advice”. Having now reviewed Mr. Richards’ 
report in its entirety, I am able to make that determination. 
 
12. In the previous decision, I identified (on the basis of reasoning 
contained in General Accident Assurance, supra) circumstances in which 
a communication by or to a third party “entails the seeking or giving of 
legal advice”. I determined that a communication by or to a third party 
entails the seeking or giving of legal advice where: 
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1. The communication involves instructions from the 
client to the solicitor, or advice from the solicitor to 
the client (par. 111); or 
 
2. The communication involves the third party 
employing an expertise in assembling, interpreting or 
translating information provided by the client and in 
explaining that information to the solicitor so that the 
solicitor can understand the nature and legal 
significance of it (paras. 111 and 116). 
 

13. I also noted communications that are not captured by the 
phrase “entails the seeking or giving of legal advice” (again, on the basis 
of the reasons in General Accident Assurance, supra). They include: 
 

1. Communications involving information that is 
merely “relevant” to a legal problem, conveyed to the 
solicitor by the third party at the client’s request (par. 
127); 
 
2. Communications conveying information deemed 
“useful” by the solicitor to properly advise the client 
(par. 127); and 
 
3. Communications conveying information gathered 
from “outside sources” for the purpose of enabling the 
solicitor to advise the client (paras. 118 and 122). 

 
14. As noted at the top of this decision, Mr. Richards’ report arose 
out of “focus group sessions” he conducted at WORLDPAC’s Mississauga 
facility. In the introduction to his report, Mr. Richards indicates that he 
conducted a total of ten sessions – four with managers and six with 
employees (and agency personnel). He notes that the purposes of the 
sessions were: 
 

- To provide an opportunity for Participants to 
express their views in a confidential setting to 
determine Participants’ views about What Was 
Working and What Was NOT Working. 
 
- To better understand key Factors that impact the 
Engagement of the various Participants and may 
discourage higher levels of Engagement. 
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- To capture Participants’ suggestions and 
recommendations for creating a more productive 
workplace where all Employees are even more 
Engaged. 
 
- To have Participants’ views about what was 
working and what was NOT working written down so 
that WORLDPAC can better understand key Factors 
that impact Engagement. 

 
15. In Appendix A to his report, Mr. Richards sets out the 
methodology for the conduct of the focus group sessions and the writing 
of his report. He also devotes a paragraph to explaining the “Purpose of 
the Focus Group Report”. That paragraph provides: 
 

This report utilizes the Comments written down in Focus 
Group Meetings in order to reach Findings and provide 
Preliminary Draft Recommendations to resolve concerns. It 
is provided for the process of working with Executives and 
designated Senior Managers to develop and complete a 
Draft Action Plan with a view to enhancing the workplace 
climate for all Employees, Managers and Agency Personnel 
and their Managers, as well as workplace operations and 
overall financial performance. It is also intended for use as 
a tool to develop better workplace communications; assist 
with implementation of solutions; and for future reference 
to assess the degree of meaningful and sustainable 
change. 

 
16. It is the Board’s view that Mr. Richards’ report falls within 
neither of the types of communications (described in paragraph 8, 
above) that would cause it to be subject to solicitor-client privilege. The 
bulk of Mr. Richards’ report is devoted to setting out, by topic, comments 
made by WORLDPAC employees and managers as to “what was 
working” and “what was not working” at WORLDPAC’s facility in 
Mississauga (with, as noted above, some mathematical analysis to 
indicate the frequency with which certain comments were made). It 
contains neither instructions to legal counsel with respect to 
WORLDPAC’s response to the certification application, nor analysis that 
would explain to counsel the nature and legal significance of the 
information (comments) gathered and collated by Mr. Richards. 
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17. Thus, while the report may indeed have been provided to Mr. 
Vassos and Ms. Mak in their capacity as solicitors for WORLDPAC – and 
may contain information relevant to their work in that role – it does not 
“entail the seeking or giving of legal advice”. Mr. Richards’ “purpose” 
statement (above) supports the conclusion that the report was not 
commissioned or created for the purpose of seeking or providing legal 
advice. Accordingly, the Board finds that the report is not protected by 
the solicitor-client privilege covering communications between 
WORLDPAC and its counsel. In accordance with its authority under 
subsection 111(2)(b) of the Labour Relations Act, 1995, S.O. 1995, c. 
1, Sched. A, the Board directs WORLDPAC to provide to the Union a full 
and unredacted copy of Mr. Richards’ report no later than January 30, 
2020. 
 
 
 
 
 

            "Kelly Waddingham" 
                 for the Board 

 

 
 
 
 
 



APPENDIX A

McMahon Morrison Watts, Labour & Employment Lawyers
80 Richmond Street W
Suite 1607
Toronto ON  M5H 2A4
Attention: Brittany Ross-Fichtner
Tel: 416-925-2737 Ext 226
Cell: 416-735-4149
Fax: 416-925-2738
Email: rossfichtner@mmwlaw.ca

United Food and Commercial Workers International Union, Local 175
2200 Argentia Road
Mississauga ON  L5N 2K7
Attention: Shawn Haggerty
President
Tel: 905-821-8329
Fax: 905-821-7144

United Food and Commercial Workers International Union, Locals 175 and 633
2200 Argentia Road
Mississauga ON  L5N 2K7
Attention: Russel Evans
Organizing Representative
Tel: 226-750-7774
Email: russel.evans@ufcw175.com

United Food nd Commercial Workers International Union, Locals 175 and 633
2200 Argentia Road
Mississauga ON  L5N 2K7
Attention: Richard Wauhkonen
Organizing Director
Tel: 905-821-8329
Fax: 905-286-3578
Email: Rick.Wauhkonen@ufcw175.com

McMahon Morrison Watts
80 Richmond Street W
Suite 1607
Toronto ON  M5H 2A4
Attention: Georgina Watts
Legal Counsel
Tel: 416-925-2737
Fax: 416-925-2738
Email: watts@mmwlaw.ca
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United Food and Commercial Workers International Union, Local 175
2200 Argentia Road
Mississauga ON  L5N 2K7
Attention: Amy Tran
Union Representative
Tel: 905-821-8329
Fax: 905-831-7144
Email: amy.tran@ufcw175.com

Fasken Martineau DuMoulin LLP
333 Bay Street
Suite 2400
Toronto ON  M5H 2T6
Attention: Bonny Mak
Tel: 416-868-7838
Fax: 416-364-7813
Email: bmak@fasken.com

Fasken Martineau DuMoulin LLP
333 Bay Street
Suite 2400
Toronto ON  M5H 2T6
Attention: Marc Rodrigue
Tel: 905-821-8329
Fax: 416-364-7813
Email: mrodrigue@fasken.com; ahickson@fasken.com

WORLDPAC Canada, Inc.
6959 Columbus Road
Mississauga ON  L5T 2G1
Attention: Meredith Brown
Director, Human Resources
Tel: 416-679-3038
Fax: 416-679-3070
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